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(i) Arising from the adjudication of, or fail-
ure to adjudicate, the asylum application, or
from a credible fear or reasonable fear deter-
mination under § 208.30 or § 208.31; or

(ii) Arising from the proceedings of which
the asylum application, credible fear deter-
mination, or reasonable fear determination
is a part.

§ 208.7 Employment authorization.
(a) Application and approval. (1) Sub-

ject to the restrictions contained in
sections 208(d) and 236(a) of the Act, an
applicant for asylum who is not an ag-
gravated felon shall be eligible pursu-
ant to §§ 274a.12(c)(8) and 274a.13(a) of
this chapter to submit a Form I–765,
Application for Employment Author-
ization. Except in the case of an alien
whose asylum application has been rec-
ommended for approval, or in the case
of an alien who filed an asylum appli-
cation prior to January 4, 1995, the ap-
plication shall be submitted no earlier
than 150 days after the date on which a
complete asylum application sub-
mitted in accordance with §§ 208.3 and
208.4 has been received. In the case of
an applicant whose asylum application
has been recommended for approval,
the applicant may apply for employ-
ment authorization when he or she re-
ceives notice of the recommended ap-
proval. If an asylum application has
been returned as incomplete in accord-
ance with § 208.3(c)(3), the 150-day pe-
riod will commence upon receipt by the
Service of a complete asylum applica-
tion. An applicant whose asylum appli-
cation has been denied by an asylum
officer or by an immigration judge
within the 150-day period shall not be
eligible to apply for employment au-
thorization. If an asylum application is
denied prior to a decision on the appli-
cation for employment authorization,
the application for employment au-
thorization shall be denied. If the asy-
lum application is not so denied, the
Service shall have 30 days from the
date of filing of the Form I–765 to grant
or deny that application, except that
no employment authorization shall be
issued to an asylum applicant prior to
the expiration of the 180-day period fol-
lowing the filing of the asylum applica-
tion filed on or after April 1, 1997.

(2) The time periods within which the
alien may not apply for employment
authorization and within which the

Service must respond to any such ap-
plication and within which the asylum
application must be adjudicated pursu-
ant to section 208(d)(5)(A)(iii) of the
Act shall begin when the alien has filed
a complete asylum application in ac-
cordance with §§ 208.3 and 208.4. Any
delay requested or caused by the appli-
cant shall not be counted as part of
these time periods, including delays
caused by failure without good cause to
follow the requirements for fingerprint
processing. Such time periods shall
also be extended by the equivalent of
the time between issuance of a request
for evidence pursuant to § 103.2(b)(8) of
this chapter and the receipt of the ap-
plicant’s response to such request.

(3) The provisions of paragraphs (a)(1)
and (a)(2) of this section apply to appli-
cations for asylum filed on or after
January 4, 1995.

(4) Employment authorization pursu-
ant to § 274a.12(c)(8) of this chapter may
not be granted to an alien who fails to
appear for a scheduled interview before
an asylum officer or a hearing before
an immigration judge, unless the appli-
cant demonstrates that the failure to
appear was the result of exceptional
circumstances.

(b) Renewal and termination. Employ-
ment authorization shall be renewable,
in increments to be determined by the
Commissioner, for the continuous pe-
riod of time necessary for the asylum
officer or immigration judge to decide
the asylum application and, if nec-
essary, for completion of any adminis-
trative or judicial review.

(1) If the asylum application is de-
nied by the asylum officer, the employ-
ment authorization shall terminate at
the expiration of the employment au-
thorization document or 60 days after
the denial of asylum, whichever is
longer.

(2) If the application is denied by the
immigration judge, the Board of Immi-
gration Appeals, or a Federal court,
the employment authorization termi-
nates upon the expiration of the em-
ployment authorization document, un-
less the applicant has filed an appro-
priate request for administrative or ju-
dicial review.

(c) Supporting evidence for renewal of
employment authorization. In order for

VerDate 11<MAY>2000 08:40 Jan 23, 2001 Jkt 194025 PO 00000 Frm 00190 Fmt 8010 Sfmt 8010 Y:\SGML\194025T.XXX pfrm01 PsN: 194025T



191

Immigration and Naturalization Service, Justice § 208.9

employment authorization to be re-
newed under this section, the alien
must provide the Service (in accord-
ance with the instructions on or at-
tached to the employment authoriza-
tion application) with a Form I–765, the
required fee (unless waived in accord-
ance with § 103.7(c) of this chapter), and
(if applicable) proof that he or she has
continued to pursue his or her asylum
application before an immigration
judge or sought administrative or judi-
cial review. For purposes of employ-
ment authorization, pursuit of an asy-
lum application is established by pre-
senting to the Service one of the fol-
lowing, depending on the stage of the
alien’s immigration proceedings:

(1) If the alien’s case is pending in
proceedings before the immigration
judge, and the alien wishes to continue
to pursue his or her asylum applica-
tion, a copy of any asylum denial, re-
ferral notice, or charging document
placing the alien in such proceedings;

(2) If the immigration judge has de-
nied asylum, a copy of the document
issued by the Board of Immigration Ap-
peals to show that a timely appeal has
been filed from a denial of the asylum
application by the immigration judge;
or

(3) If the Board of Immigration Ap-
peals has dismissed the alien’s appeal
of a denial of asylum, or sustained an
appeal by the Service of a grant of asy-
lum, a copy of the petition for judicial
review or for habeas corpus pursuant to
section 242 of the Act, date stamped by
the appropriate court.

(d) In order for employment author-
ization to be renewed before its expira-
tion, the application for renewal must
be received by the Service 90 days prior
to expiration of the employment au-
thorization.

[62 FR 10337, Mar. 6, 1997, as amended at 63
FR 12986, Mar. 17, 1998]

§ 208.8 Limitations on travel outside
the United States.

(a) An applicant who leaves the
United States without first obtaining
advance parole under § 212.5(e) of this
chapter shall be presumed to have
abandoned his or her application under
this section.

(b) An applicant who leaves the
United States pursuant to advance pa-

role under § 212.5(e) of this chapter and
returns to the country of claimed per-
secution shall be presumed to have
abandoned his or her application, un-
less the applicant is able to establish
compelling reasons for such return.

EFFECTIVE DATE NOTE: At 65 FR 82255, Dec.
28, 2000, § 208.8 was amended by revising the
reference to ‘‘212.5(e)’’ to read ‘‘212.5(f)’’ in
paragraph (a) and (b), effective Jan. 29, 2001.

§ 208.9 Procedure for interview before
an asylum officer.

(a) The Service shall adjudicate the
claim of each asylum applicant whose
application is complete within the
meaning of § 208.3(c)(3) and is within
the jurisdiction of the Service.

(b) The asylum officer shall conduct
the interview in a nonadversarial man-
ner and, except at the request of the
applicant, separate and apart from the
general public. The purpose of the
interview shall be to elicit all relevant
and useful information bearing on the
applicant’s eligibility for asylum. At
the time of the interview, the applicant
must provide complete information re-
garding his or her identity, including
name, date and place of birth, and na-
tionality, and may be required to reg-
ister this identity electronically or
through any other means designated by
the Attorney General. The applicant
may have counsel or a representative
present, may present witnesses, and
may submit affidavits of witnesses and
other evidence.

(c) The asylum officer shall have au-
thority to administer oaths, verify the
identity of the applicant (including
through the use of electronic means),
verify the identity of any interpreter,
present and receive evidence, and ques-
tion the applicant and any witnesses.

(d) Upon completion of the interview,
the applicant or the applicant’s rep-
resentative shall have an opportunity
to make a statement or comment on
the evidence presented. The asylum of-
ficer may, in his or her discretion,
limit the length of such statement or
comment and may require its submis-
sion in writing. Upon completion of the
interview, the applicant shall be in-
formed that he or she must appear in
person to receive and to acknowledge
receipt of the decision of the asylum
officer and any other accompanying
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